Deloitte.

India
Tax

For Private Circulation Only DireCt TaX Alert

Mumbai

264-265, Vaswani Chambers,
Dr. Annie Besant Road,
Worli, Mumbai 400 030.

Tel: + 91 (022) 6619 8400
Fax: + 91 (022) 6619 8401

Bangalore

Deloitte Centre, Anchorage |,
100/2, Richmond Road,
Bangalore 560 025.

Tel: +91 (080) 6627 6000
Fax: +91 (080) 6627 6409

Delhi/Gurgaon

Building 10, Tower B,

7th Floor, DLF Cyber City,
Gurgaon 122 022

Tel : +91 (0124) 679 2000
Fax : + 91 (0124) 679 2012

Chennai

No.52, Venkatanarayana
Road, 7th Floor, ASV N
Ramana Tower,

T-Nagar, Chennai 600 017.

Tel: +91 (044) 6688 5000
Fax: +91 (044) 6688 5019

Kolkata

Bengal Intelligent Park
Building, Alpha, 1st floor,
Plot No -A2, M2 & N2,

Block — EP & GP Sector -V,
Salt Lake Electronics
Complex,

Kolkata - 700 091.

Tel: +91 (033) 6612 1000
Fax : + 91 (033) 6612 1001

Ahmedabad
“Heritage” 3rd Floor,
Near Gujarat Vidyapith,
Off Ashram Road,
Ahmedabad — 380 014.

Tel: +91 (079) 2758 2542
Fax: + 91 (079) 2758 2551

22" June 2009
Volume: DTX/30/2009

Inter-corporate deposits are distinct from ‘loans’ or ‘advances’ and
cannot be taxed as deemed dividend under section 2(22)(e) of the

Income-tax Act.

Facts

Bombay Oil industries Limited (“BOI”), the assessee, had obtained unsecured loans
from various companies. The Assessing officer (“AO”) invoked the provisions of
section 2(22)(e) of the Income-tax Act (“ITA”) and sought to tax these amounts as

‘deemed dividend'.
BOI raised the following contentions before the AO:

e it had accepted these inter-corporate deposits (ICD”) as a means of

alternative finance and such ICDs cannot be treated as ‘loans’ or
‘advances’ under section 2(22)(e) of the ITA,;

e As per section 2(22)(e) of the Act, the scope of ‘dividend’ excludes any
advance or loan made to a shareholder by a company in the ordinary
course of its business. As the ICDs were provided to it by the companies in

the ordinary course of their business, these cannot be treated as ‘dividend'.

The AO rejected the contentions of BOI and treated the ICDs as deemed dividend
under section 2(22)(e) of the ITA. The Commissioner (Appeals), based on the
details provided by BOI, held that lending of money was not a substantial part of the
business of the lender companies and is therefore not covered by the exception
clause of section 2(22)(e). The Commissioner (Appeals) accordingly upheld the view
taken by the AO.

On appeal to the Mumbai Tribunal (“ITAT”), BOI reiterated the facts and
submissions made with the AO and Commissioner (Appeals) and also relied upon
various judicial precedents to bring out the distinction between ‘loans’ or ‘advances’
and deposits. It also contended that the provisions of section 2(22)(e) contain a
deeming fiction which has to be strictly interpreted within the framework of the

particular section.
Observations / Ruling of the ITAT

e Requisite condition for invoking section 2(22)(e) of the ITA is that the payment



must be by way of ‘loans’ or ‘advances’.
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‘dividend’ has been enlarged to bring within its ambit certain specified payments
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deposits and ‘loans’ or ‘advances’ and hence, ICDs do not fall within the purview of
deemed dividend under section 2(22)(e) of the ITA.

Conclusion

This ruling acts as another precedent to shareholders holding prescribed proportion
of shares in their closely held companies and who have obtained deposits from such
companies directly or through a specified concern.

Source: Bombay Oil Industries Ltd. v. Deputy Commissioner of Income-tax, ITA
No. 2985/2005 (Mumbai Bench)
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